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"87-6-216. Unlawful supplemental feeding -- EXEMPTION. (1) A EXCEPT AS
PROVIDED IN SUBSECTION (2), A A person may not provide supplemental feed
attractants to game animals or wild turkeys by:
(a) purposely or knowingly attracting any cloven-hoofed ungulates, bears, or
mountain lions, or wild turkeys with supplemental feed attractants;
(b) after having received a previous warning, negligently failing to properly
store supplemental feed attractants and allowing any cloven-hoofed ungulates,
bears, or mountain lions, or wild turkeys access to the supplemental feed
attractants; or
(c) purposely or knowingly providing supplemental feed attractants in a
manner that results in an artificial concentration of game animals or wild turkeys
that may potentially contribute to the transmission of disease or that constitutes a
threat to public safety.

SENATE BILL NO. 111
INTRODUCED BY K. REGIER
Prohibits the feeding of wild turkeys.
Effective Date: October 1, 2017
Applicability: No language.

SENATE BILL NO. 258
INTRODUCED BY N. SWANDAL
Provides procedure for applying for and receiving electronically issued search
warrants.
Effective Date: On Passage.
Applicability: No language.

2015 Ammendment (SB 26)

46-5-221. Grounds for search warrant. A judge shall issue a search warrant to a
person upon application, in writing, by telephone, or electronically, made under
oath or aﬃrmation, that:
(1) states facts suﬃcient to support probable cause to believe that an
oﬀense has been committed;
(2) states facts suﬃcient to support probable cause to believe that
evidence, contraband, or persons connected with the oﬀense may be found;
(3) particularly describes the place, object, or persons to be searched; and
(4) particularly describes who or what is to be seized.

46-5-222. Search warrants issued by telephone. (1) Whenever an application for a search warrant is made
by telephone, the applicant shall, in addition to the requirements contained in 46-5-221, state reasons to
justify immediate issuance of a search warrant.
(2) All testimony given over the telephone that is intended to support an application for a search
warrant must be given on oath or aﬃrmation and must identify the person testifying. For the purpose of this
section, the judge is authorized to administer an oath or aﬃrmation by telephone.
(3) (a) Sworn or aﬃrmed testimony given over the telephone must be electronically recorded by
the judge or a peace oﬃcer on a recording device in the custody of the judge or peace oﬃcer when the
application is made.
(b) If the recording is made by the judge, the recording must be retained in the court records and
must be transcribed verbatim as soon as possible after the application is made. The recording must include
the time and date it was recorded.
(c) If the recording is made by a peace oﬃcer, the recording must be transcribed verbatim as
soon as possible after the application for the warrant is made. The recording must contain the time and date
when it was recorded. The peace oﬃcer making the recording shall, as soon as possible, provide the judge
with the original recording and a transcription of the recording so that the judge may expeditiously verify
the accuracy of the transcription. The original recording must be retained in the court records. The peace
oﬃcer making the recording shall secure a copy of the recording and transcription of the recording in the
same manner as other evidence is secured.
(4) If the judge approves a warrant over the telephone, the peace oﬃcer serving the warrant shall
sign the search warrant in the oﬃcer's own name and in the judge's name. The peace oﬃcer signing the
judge's name shall initial the judge's name indicating the signature was authorized by the judge but signed
by the oﬃcer.
(5) Any search warrant issued by telephone must be signed by the issuing judge or the judge's
successor as soon as possible after it has been issued.
History: En. Sec. 51, Ch. 800, L. 1991; amd. Sec. 1, Ch. 434, L. 2007.

46-5-222. Search warrants issued electronically or by telephone. (1) Whenever an application for a search warrant is made by
telephone, the applicant shall, in addition to the requirements contained in 46-5-221, state reasons to justify immediate issuance of a
search warrant.
(2) (a) All testimony given over the telephone or electronically that is intended to support an application for a search warrant must
be given on oath or affirmation and must identify the person testifying. For the purpose of this section, the judge is authorized to
administer an oath or affirmation by telephone.
(b) All testimony in support of an application for a search warrant issued electronically must be:
(i) subscribed by the applicant in accordance with 1-6-105; and
(ii) attached to or logically associated with the electronic signature of the applicant as provided in 30-18-110.
***
(4) (a) For a search warrant issued electronically, the applicant shall transmit to the judge an electronic record that is capable of
being retained by the judge at the time the following is received:
(i) the application with an electronic signature that is attached to or logically associated with the application; and
(ii) as soon as possible after issuance, a copy of any warrant a judge signs by electronic signature.
(b) The electronic record transmitted pursuant to this subsection (4) must include the date and time of transmission and be
retained in the court records.
***
(b) If the judge signs the warrant by electronic signature, the peace officer serving the warrant shall initial the electronic signatures
of the peace officer and the judge to indicate that the signatures were made electronically in accordance with this section.
(5)(6) Any search warrant issued by telephone must be signed by the issuing judge or the judge's successor as soon as possible
after it has been issued.
(7) An electronically issued warrant may not be challenged in a proceeding on the basis that either the copy of an application that
is electronically made or the copy of a warrant a judge signs by electronic signature is improper if the electronic record is retained in
the court records as either:
(a) an electronic record in accordance with 30-18-111; or
(b) a printed copy of an electronic record properly transmitted in accordance with subsection (4)."

HOUSE BILL NO. 147
INTRODUCED BY D. ZOLNIKOV, B. BENNETT
AN ACT PROVIDING THAT A SEARCH WARRANT IS REQUIRED FOR A GOVERNMENT
ENTITY TO ACCESS ANY ELECTRONIC DEVICE UNLESS INFORMED CONSENT IS
OBTAINED OR A JUDICIALLY RECOGNIZED EXCEPTION TO THE WARRANT
REQUIREMENT EXISTS; PROVIDING A CIVIL CAUSE OF ACTION FOR VIOLATIONS; AND
PROVIDING DEFINITIONS AND EXCEPTIONS.

Section 1. Deﬁnitions. As used in [sections 1 through 3], the following deﬁnitions apply:
(1) "Authorized user" means a person who has the permission of the owner to possess and operate the
electronic device.
(2) "Electronic communication service" means a service that:
(a) provides to users the ability to send or receive electronic communications;
(b) provides to users computer storage or processing services; or
(c) acts as an intermediary in the transmission of electronic communications.
(3) "Electronic device" means a device that enables access to or use of an electronic communication
service or remote computing service.
(4) "Government entity" means a state or local agency, including but not limited to a law enforcement
entity or any other investigative entity, agency, department, division, bureau, board, or commission or an
individual acting or purporting to act for or on behalf of a state or local agency.
(5) "Owner" means a person who is the legal owner of the electronic device. If the electronic device is
the subject of an agreement for the conditional sale of the electronic device with the right of purchase
upon performance of the conditions stated in the agreement and with an immediate right of possession
vested in the person possessing the device, or in the event the electronic device is subject to a lease,
contract, or other legal arrangement vesting the right of possession or control in the person possessing
the electronic device, then the owner is the person in whom the right of possession or control is vested.
(6) "Remote computing service" means the provision of computer storage or processing services by
means of an electronic communications system.
(7) "Stored data" means data or records that are stored on an electronic device that contains:
(a) information revealing the identity of users of the applicable service, device, or program;
(b) information about a user's use of the applicable service, device, or program;
(c) information that identiﬁes the recipient or destination of a wire communication or electronic
communication sent to or by the user;
(d) the content of a wire communication or electronic communication sent to or by the user; or
(e) any data, documents, ﬁles, or communications stored by or on behalf of the user with the applicable
service provider or on the user's electronic device.

Section 2. Electronic data privacy -- warrant required -- exceptions. (1) Except as provided in
subsection (2), a government entity may not obtain the stored data of an electronic device without a
search warrant issued by a court upon a ﬁnding of probable cause.
(2) A government entity may obtain the stored data of an electronic device without a search warrant:
(a) with the consent of the owner or authorized user of the electronic device;
(b) in accordance with judicially recognized exceptions to warrant requirements;
(c) if the owner has voluntarily and publicly disclosed the stored data;
(d) if the government entity, in good faith, believes that an emergency involving danger, death, or
serious physical injury to a person requires immediate disclosure of communications relating to the
emergency;
(e) in order to respond to the user's call for emergency services; or
(f) for any electronic devices found within the conﬁnes of an adult or youth correctional facility.
(3) Nothing in [sections 1 through 3] may be construed to limit a government entity's ability to use,
maintain, or store information on its own electronic devices or to disseminate information stored on its
own electronic devices.
(4) [Sections 1 through 3] do not apply to motor carrier safety or hazardous materials programs
implemented by the department of transportation for purposes of complying with federal motor carrier
safety regulations.
Section 3. Civil action for violation. The attorney general may apply for an injunction or commence
a civil action against any government entity to compel compliance with the terms of [sections 1 through
3].

HOUSE BILL NO. 148
INTRODUCED BY D. ZOLNIKOV, B. BENNETT
AN ACT GENERALLY REVISING LAWS RELATED TO ELECTRONIC COMMUNICATIONS;
PROVIDING DEFINITIONS; REQUIRING A SEARCH WARRANT FOR DISCLOSURE OF
ELECTRONIC COMMUNICATIONS BY A PROVIDER OF AN ELECTRONIC COMMUNICATION
SERVICE; REQUIRING NOTICE BE GIVEN TO A CUSTOMER OF AN ELECTRONIC
COMMUNICATION SERVICE IF THE CONTENTS OF AN ELECTRONIC COMMUNICATION ARE
GIVEN TO A GOVERNMENTAL ENTITY; ALLOWING DELAYED NOTICE UNDER CERTAIN
CIRCUMSTANCES; DISALLOWING CERTAIN EVIDENCE IN CERTAIN PROCEEDINGS;
ALLOWING THE ATTORNEY GENERAL TO COMMENCE CIVIL ACTIONS AGAINST
GOVERNMENTAL ENTITIES TO COMPEL COMPLIANCE; ALLOWING A PROVIDER OF AN
ELECTRONIC COMMUNICATION SERVICE STANDING TO CHALLENGE CERTAIN
WARRANTS; AND ALLOWING VOLUNTARY DISCLOSURE OF ELECTRONIC
COMMUNICATION INFORMATION.

Section 1. Deﬁnitions. As used in [sections 1 through 8], the following deﬁnitions apply:
(1) "Contents" means any information concerning the substance, purport, or meaning of a
communication.
(2) "Electronic communication" means:
(a) any transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature
transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic, or photo-optical
system; or
(b) any aural transfer made in whole or in part through the use of facilities for the transmission of
communications by the aid of wire, cable, or other similar connection between the point of origin and the
point of reception, including but not limited to the use of the wire, cable, or other similar connection in a
switching station.
(c) The term does not include:
(i) an oral communication uttered by a person exhibiting an expectation that the communication is not
subject to interception under circumstances justifying the expectation;
(ii) a communication made through a tone-only paging device;
(iii) a communication from a tracking device, including an electronic or mechanical device that permits
the tracking of the movement of a person or object; or
(iv) electronic funds transfer information stored by a ﬁnancial institution in a communications system
used for the electronic storage and transfer of funds.
(3) "Electronic communication service" means:
(a) a service that provides to users the ability to send or receive electronic communications;
(b) a service that provides to users computer storage or processing services; or
(c) a service that acts as an intermediary in the transmission of electronic communications.
(4) "Governmental entity" means a state or local agency, including but not limited to a law enforcement
entity or any other investigative entity, agency, department, division, bureau, board, or commission or an
individual acting or purporting to act for or on behalf of a state or local agency.

Section 2. Search warrant or investigative subpoena required. A governmental entity
may only require disclosure by a provider of an electronic communication service of the
contents of an electronic communication stored, held, or maintained by that service pursuant
to a search warrant or investigative subpoena issued by a court upon a ﬁnding of probable
cause pursuant to Title 46, chapter 5, part 2, or Title 46, chapter 4, part 3.
Section 3. Notice -- delayed notice. (1) At or before the time that a governmental entity
receives the contents of an electronic communication of a subscriber or customer from a
provider of an electronic communication service pursuant to [section 2], the governmental
entity shall serve upon or deliver to the subscriber or customer by registered or ﬁrst-class
mail, electronic mail, or other means reasonably calculated to be eﬀective, as speciﬁed by the
court issuing the warrant or investigative subpoena:
(a) a copy of the warrant or investigative subpoena; and
(b) notice that informs the customer or subscriber:
(i) of the nature of the government inquiry with reasonable speciﬁcity;
(ii) that information maintained for the customer or subscriber by the provider of the
electronic communication service named in the process or request was supplied to or
requested by the governmental entity; and
(iii) of the date on which the warrant or investigative subpoena was served on the provider.

46-4-301. Issuance of subpoena. (1) Whenever a prosecutor has a duty to investigate
alleged unlawful activity, any justice of the supreme court or district court judge of this
state may cause subpoenas to be issued commanding the persons to whom they are
directed to appear before the prosecutor and give testimony and produce books,
records, papers, documents, and other objects as may be necessary and proper to the
investigation.
(2) Except as provided in subsection (3), a subpoena may be issued only when it
appears upon the aﬃdavit of the prosecutor that the administration of justice requires it
to be issued.
(3) In the case of constitutionally protected material, such as but not limited to
medical records or information, a subpoena may be issued only when it appears upon the
aﬃdavit of the prosecutor that a compelling state interest requires it to be issued. In
order to establish a compelling state interest for the issuance of such a subpoena, the
prosecutor shall state facts and circumstances suﬃcient to support probable cause to
believe that:
(a) an oﬀense has been committed; and
(b) the information relative to the commission of that oﬀense is in the
possession of the person or institution to whom the subpoena is directed.

New Standard for Investigative Subpoenas =
Probable Cause

(Section (3) – cont’d
(2) (a) A governmental entity that is seeking a warrant or investigative subpoena under
[section 2] may include in the application for the warrant or investigative subpoena a
request for an order delaying the notiﬁcation required under subsection (1) of this
section for a period of not more than 1 year.
(b) A governmental entity that is obtaining the contents of an electronic communication
may apply to a court for an order directing the provider of an electronic communication
service to which a warrant or investigative subpoena under [section 2] is directed not to
notify any other person of the existence of the warrant or investigative subpoena for a
period of not more than 1 year.

(c) A court shall grant a request for delayed notiﬁcation made under subsection (2)(a) or (2)(b) if
the court determines that there is reason to believe that notiﬁcation of the existence of the
warrant or investigative subpoena may result in:
(i) endangering the life or physical safety of an individual;
(ii) ﬂight from prosecution;
(iii) destruction or tampering with evidence;
(iv) intimidation of potential witnesses; or
(v) otherwise seriously jeopardizing an investigation or unduly delaying a trial.
(d) Upon request by a governmental entity, a court may grant one or more extensions of the
delay of notiﬁcation granted under subsection (2)(c) of not more than 180 days each.
(e) Upon expiration of the period of delay under subsection (2)(c) or (2)(d), the governmental
entity shall serve upon or deliver to the subscriber or customer by registered or ﬁrst-class mail,
electronic mail, or other means reasonably calculated to be eﬀective, as speciﬁed by the court
issuing the warrant or investigative subpoena, a notice that:
(i) includes the information referred to in subsection (1); and
(ii) informs the customer or subscriber:
(A) that notiﬁcation of the customer or subscriber was delayed;
(B) of the identity of the court authorizing the delay; and
(C) of the provision of subsection (2)(c) under which the delay was authorized.
(3) (a) A warrant or investigative subpoena under [section 2] may be served only on a provider
of an electronic communication that is a domestic entity or a company or entity otherwise doing
business in this state under a contract or a terms of service agreement with a resident of this
state if any part of that contract or agreement is to be performed in this state.
(b) The provider of an electronic communication shall produce all electronic customer data,
contents of communications, and other information sought by the governmental entity pursuant
to a valid warrant or investigative subpoena.

Section 4. Rules of construction. (1) Except as expressly provided, nothing in [sections 1
through 8] may be construed to limit an electronic communication service or any other party
from disclosing information about a request issued by a governmental entity for electronic
communication information.
(2) Nothing in [sections 2 and 3] may be construed to limit the authority of a governmental
entity to use a subpoena authorized under the laws of this state to require an entity that
provides electronic communication services to its own oﬃcers, directors, employees, or
agents for the purpose of carrying out their duties to disclose to the governmental entity the
contents of an electronic communication to or from an oﬃcer, director, employee, or agent of
the entity, if the electronic communication is held, stored, or maintained on an electronic
communication service owned or operated by the entity.
(3) Nothing in [sections 1 through 8] may be construed to limit a governmental entity's
ability to use, maintain, or store information on its own electronic communication service or
to disseminate information stored on its own electronic communication service.

Section 5. Admissibility of proof -- violations. (1) Except as proof of a violation of [sections 1
through 8], evidence obtained in violation of [sections 1 through 8] is not admissible in a civil,
criminal, or administrative proceeding and may not be used in an aﬃdavit in an eﬀort to obtain a
search warrant or court order.
(2) The attorney general may apply for an injunction or commence a civil action against any
governmental entity to compel compliance with the terms of [sections 1 through 8].
Section 6. Standing to challenge warrant or investigative subpoena. Providers of electronic
communications service subject to a warrant or other legal process under [sections 1 through 8]
have standing to challenge a warrant or other legal process that is inconsistent with [sections 1
through 8], any other statute or law, or the state or federal constitution.
Section 7. No cause of action against providers. No cause of action shall lie in any court against
any provider of an electronic communication service, its oﬃcers, employees, agents, or other speciﬁed
persons for providing information or assistance in accordance with the terms of [sections 1 through 8].
Section 8. Voluntary disclosure of electronic communications. Nothing in [sections 1 through 8]
prohibits the voluntary disclosure of electronic communication information by a provider of an
electronic communication service or any other entity when such disclosure is not otherwise prohibited
by law, including but not limited to when:
(1) the provider ﬁrst obtains the lawful consent of the subscriber or customer, or originator, an
addressee, or intended recipient of the electronic communication; or
(2) the provider, in good faith, believes that an emergency involving danger, death, or serious
physical injury to a person requires disclosure without delay of communications relating to the
emergency.

HOUSE BILL NO. 333
INTRODUCED BY F. GARNER, J. HAMILTON, J. KARJALA, A. OLSZEWSKI
AN ACT ADOPTING THE HELP SAVE LIVES FROM OVERDOSE ACT; AUTHORIZING
THE PRESCRIBING, DISPENSING, DISTRIBUTING, AND ADMINISTERING OF
OPIOID ANTAGONIST MEDICATION TO ELIGIBLE RECIPIENTS; PROVIDING
TRAINING AND INSTRUCTION REQUIREMENTS FOR DISPENSING OR
DISTRIBUTING OPIOID ANTAGONIST MEDICATION; PROVIDING DEFINITIONS;
PROVIDING DISCIPLINARY, CIVIL, AND CRIMINAL IMMUNITY; PROVIDING
RULEMAKING AUTHORITY; AMENDING SECTIONS 37-2-104, 45-5-626, 45-9-102,
45-9-107, AND 45-10-103, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE.

Purpose. The purposes of [sections 1 through 11] are to:
(1) save the lives of persons who have experienced an opioid-related drug overdose
by providing the broadest possible access to lifesaving opioid antagonist medication;
(2) facilitate the availability and use of opioid antagonist medication by providing
professional, civil, and criminal immunity to persons who prescribe, dispense,
distribute, or administer an opioid antagonist; and
(3) encourage persons to seek medical treatment in an opioid-related drug
overdose situation by providing immunity from prosecution for certain criminal
oﬀenses for persons who seek or receive the medical treatment.

Section 5. Prescribing and dispensing authority for opioid antagonist. A
medical practitioner may prescribe, directly, by a standing order, or by a collaborative
practice agreement, or dispense, as permitted under 37-2-104, an opioid antagonist
to an eligible recipient. The medical practitioner shall document the reasons for
which the opioid antagonist was prescribed or dispensed.
Statewide standing orders for opioid antagonist. (1) The state medical officer
may prescribe on a statewide basis an opioid antagonist by one or more standing
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(c) any training that is required for an eligible recipient to whom the opioid
antagonist is dispensed;
(d) the circumstances under which an eligible recipient may distribute or
administer the opioid antagonist; and
(e) the timeline for renewing and updating the standing order.

"Administer" means to apply an opioid
antagonist to the body of another person
by injection, inhalation, ingestion, autoinjector, or another means.
Section 7. Authorization for possession and administration of opioid
antagonist -- reporting. (1) An eligible recipient to whom an opioid antagonist is
prescribed, dispensed, or distributed pursuant to [sections 4 through 6] and who has
received the instruction and information provided for in [section 6] may do any of the
following:
(a) possess and store the opioid antagonist. The storage of an opioid antagonist is
not subject to pharmacy practice laws or other requirements that apply to the storage
of drugs or medications.
(b) in good faith, administer or direct another person to administer the opioid
antagonist to a person who is experiencing an actual or reasonably perceived opioidrelated drug overdose; or
(c) distribute the opioid antagonist to a person who is an eligible recipient under
[section 3(5)(a) or (5)(b)].
(2) An eligible recipient to whom an opioid antagonist is dispensed pursuant to
[sections 4 through 6] shall report, if required by the department, information regarding
the dispensing, distribution, and administration of the opioid antagonist.

Section 6. Designation of patient -- instruction. (1) A prescription issued
pursuant to [section 4] or [section 5] must designate the eligible recipient as the
patient, regardless of the eligible recipient's status as an individual, organization,
agency, or other entity. Except as provided in [section 5], the prescription must be
dispensed by a licensed pharmacy.
(2) A licensed pharmacy or medical practitioner dispensing an opioid antagonist shall
provide the patient with basic instruction and information, the content of which must be
developed by the department and made publicly available on the department's website,
concerning recognition of the signs and symptoms of an opioid-related drug overdose,
indications for the administration of an opioid antagonist, administration technique, and
the need for immediate and long-term followup to the administration of the opioid
antagonist, including calling 9-1-1.
(3) An eligible recipient described in [section 3(5)(c) through (5)(i)] who distributes an
opioid antagonist pursuant to [section 7] shall:
(a) fulfill the basic instruction and information requirements set forth in subsection (2);
and
(b) develop protocol for:
(i) instructing and training the eligible recipient's employees or other authorized
personnel that is consistent with the instruction and information developed by the
department under subsection (2); and
(ii) the storage, maintenance, and location of the opioid antagonist.

(5) "Eligible recipient" means:
(a) a person who is at risk of experiencing an opioid-related drug overdose;
(b) a family member, friend, or other person who is in a position to assist a person
who is at risk of experiencing an opioid-related drug overdose;
(c) a first responder or a first responder entity;
(d) a harm reduction organization or its representative;
(e) the Montana state crime laboratory or its representative;
(f) a person who, on behalf of or at the direction of a law enforcement agency or
officer, may process, store, handle, test, transport, or possess a suspected or
confirmed opioid;
(g) a probation, parole, or detention officer;
(h) a county or other local public health department or its representative; or
(i) a veterans' organization or its representative.
(6) "First responder" means a paid or volunteer firefighter, law enforcement
officer, or other authorized person who responds to an emergency in a
professional or volunteer capacity. The term does not include an ECP, also known
as an emergency care provider, as defined in 37-3-102.

Section 8. Professional conduct -- immunity. (1) A prescription issued pursuant to
[section 4] or [section 5] is considered to have been issued for a legitimate medical
purpose in the usual course of a professional practice.
(2) Except for injury or damages arising from gross negligence, willful or wanton
misconduct, or an intentional tort:
(a) a medical practitioner or licensed pharmacist may not be subject to disciplinary
action or civil or criminal liability for injury resulting from the prescribing or dispensing of
an opioid antagonist pursuant to [sections 4 through 6] to an eligible recipient; and
(b) an eligible recipient may not be subject to disciplinary action or civil or
criminal liability for injury resulting from distributing an opioid antagonist
pursuant to [sections 6 and 7].
(3) A medical practitioner, eligible recipient, emergency care provider, or other
person is not liable and may not be subject to disciplinary action as a result of any
injury arising from the administration of an opioid antagonist to another person
whom the medical practitioner, eligible recipient, emergency care provider, or other
person believes in good faith to be suffering from an opioid-related drug
overdose, unless the injury arises from an act or omission that is the result of

gross negligence, willful or wanton misconduct, or an
intentional tort.

(4) The provisions of [sections 1 through 7] do not establish a duty or standard of
care with respect to the decision of whether to prescribe, dispense, distribute, or
administer an opioid antagonist.

Other Amendments to Code because of HB 333:
"45-5-626. Violation of order of protection. (1) A Except
as provided in [section 9]
"45-9-102. Criminal possession of dangerous drugs.
(1) Except as provided in [section 9]
Naloxone = Schedule 2 Dangerous Drug
"45-9-107. Criminal possession of precursors to
dangerous drugs. (1) A Except as provided in [section 9]
"45-10-103. Criminal possession of drug paraphernalia.
Except as provided in [section 9]

Section 9. Good Samaritan protections. (1) The provisions of 45-5-626, 45-9-102,
45-9-107, and 45-10-103 do not apply to:
(a) a person who, acting in good faith, seeks medical assistance for another person
who is experiencing an actual or reasonably perceived drug-related overdose if the
evidence supporting an arrest, charge, or prosecution was obtained as a result of the
person's seeking medical assistance for another person; and
(b) a person who experiences a drug-related overdose and is in need of medical
assistance if the evidence supporting an arrest, charge, or prosecution was obtained as a
result of the drug-related overdose and the need for medical assistance.
(2) A person's pretrial release, probation, furlough, supervised release, or parole may
not be revoked based on an incident for which the person would be immune from arrest,
charge, or prosecution under this section.
(3) A person's act of providing ﬁrst aid or other medical assistance to a person who is
experiencing an actual or reasonably perceived drug-related overdose may be used as a
mitigating factor in a criminal prosecution for which immunity is not provided under this
section.
(4) This section may not be construed to:
(a) bar the admissibility of evidence obtained in connection with the investigation and
prosecution of other crimes or violations committed by a person who otherwise qualiﬁed
for limited immunity under this section; or
(b) limit, modify, or remove immunity from liability currently available to public
entities, public employees, or prosecutors or by law.

SENATE BILL NO. 153
INTRODUCED BY M. MACDONALD
Creates offense of strangulation of a partner or family member.
Effective Date: On Passage
Applicability: No language.

45-5-202. Aggravated assault. (1) A person commits the oﬀense of aggravated
assault if the person purposely or knowingly causes serious bodily injury to
another or purposely or knowingly, with the use of physical force or contact,
causes reasonable apprehension of serious bodily injury or death in another.
(2) A person convicted of aggravated assault shall be imprisoned in the
state prison for a term not to exceed 20 years and may be ﬁned not more than
$50,000, except as provided in 46-18-219 and 46-18-222.
(1) that the vic-m feared she would die or have serious bodily injury. • may not say the magic words—”I thought I was going to die or be
seriously injured.”
• will o;en minimize the injuries or danger they felt in order to protect
the oﬀender.
(2) that the defendant knowingly caused substan-al risk of death:
• oﬀenders simply know this is a very powerful way to control
someone without leaving much evidence of an injury.
(3) that he knowingly caused a serious bodily injury:
• even a lethal strangulaFon may leave very liGle evidence on the
surface.

NEW SECTION. Section 1. Strangulation of a partner or family member. (1) A
person commits the offense of strangulation of a partner or family member if the person
purposely or knowingly impedes the normal breathing or circulation of the blood of a
partner or family member by:
(a) applying pressure on the throat or neck of the partner or family member; or
(b) blocking air flow to the nose and mouth of the partner or family member.
(2) (A) A PERSON CONVICTED OF A FIRST OFFENSE OF STRANGULATION OF
A PARTNER OR FAMILY MEMBER SHALL BE FINED AN AMOUNT NOT TO EXCEED
$50,000 OR BE IMPRISONED IN THE STATE PRISON FOR A TERM NOT TO
EXCEED 5 YEARS, OR BOTH.
(B) A person convicted of strangulation of a partner or family member A SECOND
OR SUBSEQUENT OFFENSE UNDER THIS SECTION shall be imprisoned in the state
prison for a term of not less than 2 years or more than 20 years and may be fined an
amount not more than $50,000, except as provided in 46-18-219 and 46-18-222.
(3) A person convicted of strangulation of a partner or family member is required to
pay for and complete a counseling assessment as required in 45-5-206(4).
(4) For the purposes of this section, "partner" and "family member" have the
meanings provided in 45-5-206.

HOUSE BILL NO. 258
INTRODUCED BY E. HILL SMITH
AN ACT REQUIRING A DETENTION CENTER ADMINISTRATOR TO
ALLOW AN INMATE TO SPEAK ON THE TELEPHONE WITH THE
INMATE'S ATTORNEY WITHOUT CHARGE.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF
MONTANA:
Section 1. Inmate phone calls to attorney. As needed and
subject to policies adopted by the local government that operates or
contracts for the lease or operation of a detention center, the detention
center administrator shall allow an inmate to speak on the telephone
with the inmate's attorney without charge.

HOUSE BILL NO. 133
INTRODUCED BY N. MCCONNELL
BY REQUEST OF THE COMMISSION ON SENTENCING

Reduces jail time and mandatory minimums for drug offenses,
revises PFO to require 3 violations, modifies sentencing for
sex crimes where victim is 12 or under.
Effective Date: July 1, 2017
Applicability: Offenses committed on or after July 1 ,2017.

46-18-222. Exceptions to mandatory minimum sentences, restrictions on deferred
imposition and suspended execution of sentence, and restrictions on parole eligibility.
Mandatory minimum sentences prescribed by the laws of this state, mandatory life sentences
prescribed by 46-18-219, the restrictions on deferred imposition and suspended execution of
sentence prescribed by … do not apply if:
(1) the oﬀender was less than 18 years of age at the time of the commission of the
oﬀense for which the oﬀender is to be sentenced;
(2) the oﬀender's mental capacity, at the time of the commission of the oﬀense for
which the oﬀender is to be sentenced, was signiﬁcantly impaired, although not so impaired as
to constitute a defense to the prosecution. However, a voluntarily induced intoxicated or
drugged condition may not be considered an impairment for the purposes of this subsection.
(3) the oﬀender, at the time of the commission of the oﬀense for which the oﬀender
is to be sentenced, was acting under unusual and substantial duress, although not such duress
as would constitute a defense to the prosecution;
(4) the oﬀender was an accomplice, the conduct constituting the oﬀense was
principally the conduct of another, and the oﬀender's participation was relatively minor;
(5) in a case in which the threat of bodily injury or actual inﬂiction of bodily injury is
an actual element of the crime, no serious bodily injury was inﬂicted on the victim unless a
weapon was used in the commission of the oﬀense; or
(6) . . .the judge determines, based on the ﬁndings contained in a psychosexual
evaluation report prepared by a qualiﬁed sexual oﬀender evaluator pursuant to the provisions
of 46-23-509, that treatment of the oﬀender while incarcerated, while in a residential
treatment facility, or while in a local community aﬀords a better opportunity for rehabilitation
of the oﬀender and for the ultimate protection of the victim and society, in which case the
judge shall include in its judgment a statement of the reasons for its determination.

Reduces or Eliminates Jail Time and
Fine for Theft and Related Offenses
46-6-301 Theft

Prior to July 1, 2017
Misdemeanor
First Oﬀense: >$1,500 / <6 months
Second Oﬀense: $1,500 / <6 months
Third Oﬀense: $500 / 30 days to 6 months
Felony ($1500 to $5000)
$50,000 and up to 10 years

On or after July 1, 2017
Misdemeanor
First Oﬀense: $500 / no jail.
Second Oﬀense: $500 / <6 months
Third Oﬀense: $500 / 5 days to 1 Year
Felony ($1500 to $5000)
First Oﬀense: $1,500 / <3 yrs
Second Oﬀense: $1,500 / >5 yrs
Third Oﬀense: $5000 / 2 to 5 yrs
Felony (>$5000)
$10,000 / 10 yrs

Reduces or Eliminates Jail Time and
Fine for Theft and Related Offenses
Similar, same or, slightly diﬀerent modiﬁcations to:
45-6-309. Failure to return rented or leased personal property
45-6-316. Issuing a bad check
45-6-317. Deceptive practices
45-6-325. Forgery
45-6-332. Theft of identity

Prior to July 1, 2017
Misdemeanor
First Oﬀense: >$1,500 / <6 months
Second Oﬀense: $1,500 / <6 months
Third Oﬀense: $500 / 30 days to 6 months

On or after July 1, 2017
Misdemeanor
First Oﬀense: $500 / no jail.
Second Oﬀense: $500 / <6 months
Third Oﬀense: $500 / 5 days to 1 Year

Similar Changes

Felony ($1500 to $5000)
$50,000 and up to 10 years

Felony ($1500 to $5000)
First Oﬀense: $1,500 / <3 yrs
Second Oﬀense: $1,500 / >5 yrs
Third Oﬀense: $5000 / 2 to 5 yrs
Felony (>$5000)
$10,000 / 10 yrs

45-2-101(8) "Common scheme" means a series of acts or omissions
resulting in a pecuniary loss to the victim of at least $1,500, or $1,500 in value,
motivated by a purpose to accomplish a single criminal objective or by a common
purpose or plan that results in the repeated commission of the same offense or
that affects the same person or the same persons or the property of the same
person or persons.
• Aggregation of theft $$--45-6-301(9): Amounts involved in thefts
committed pursuant to a common scheme or the same transaction,
whether from the same person or several persons, may be aggregated in
determining the value of the property. (ONLY IN THEFT STATUTE)
• Exception to 404(b): “plan” and “common scheme” are synonymous. Aakre, 2002 MT 101.
• Joinder and under 46-11-404: Joinder of oﬀenses and defendants. (1)
Two or more oﬀenses or diﬀerent statements of the same oﬀense may
be charged in the same charging document in a separate count, or
alternatively, if the oﬀenses charged, whether felonies or
misdemeanors or both, are of the same or similar character or are
based on the same transactions connected together or constituting
parts of a common scheme or plan. …

• Eliminates jail time for :
45-8-101. Disorderly conduct (first offense)
45-8-111. Public nuisance (for any #offense)
61-5-102. Driving w/o Valid License (for any # offense)
61-3-301 and 302 (Vehicle Registration) (first and second offenses)

• Sentences are generally reduced and mandatory
minimums eliminated for:
• 61-5-212: Driving while suspended or revoked
(no mandatory 2 days on first offense)
• 45-9-101: Criminal distribution of dangerous drugs
• 45-9-102: Criminal possession of dangerous drugs
• 45-9-103: Criminal possession with intent to distribute.
• 45-9-110: Criminal production or manufacture of dangerous drugs
• Removes criminal possession of opiates, second possession of
methamphetamine, and other dangerous drugs, (but adds anabolic
steroids) from those youth court offenses that may be filed directly
in district court.

4th or Subsequent Offense

1(a): 13 mos. to 2 years DOC,
followed by up to 5 years
suspended to MSP + ﬁnes.
DOC may place in
residential treatment

5 years suspended, with
required completion of
treatment court + ﬁnes

“subsequent oﬀense”

“subsequent oﬀense”
no

Did DOC place in
residential treatment

yes
13 mos to 5 years in
DOC + ﬁnes

SENATE BILL NO. 59
INTRODUCED BY C. WOLKEN
BY REQUEST OF THE COMMISSION ON SENTENCING
Creates grant programs for pretrial diversion and
pretrial supervision programs for low risk offenders
Effective Date: May 19, 2017 and July 1, 2017
Applicability: no language.

Proponent’s assumptions/facts for SB 59:
• Montana’s jail population rose 67 percent between
2011 and 2013
• Montana had the highest jail incarceration among
neighboring states
• Pre-trial population was identified as a “significant
proportion” of jail populations.
• Drug offenses are up 62 percent between 2009 and
2015

Proponent’s solution #1: Establish a pretrial services grant program
to incentivize counties to adopt a pretrial risk assessment tool and
provide supervision for higher-risk pretrial defendants.

Section 1. Pretrial program -- rulemaking. (1) Within the limits of available funds,
the office of court administrator shall develop and administer a pretrial program for
felony defendants that includes the use of:
(a) a validated pretrial risk assessment tool; and
(b) a dangerousness or lethality assessment for individuals charged with an
offense of partner or family member assault.

Proponent’s solution #2: Establishing a grant program to advance the
development and expansion of diversion programs, including deferred
prosecution programs.
Section 2. Prosecution diversion program -- rulemaking. (1) Within the limits of
available funds, the board of crime control shall develop and administer a prosecution
diversion grant program to encourage local adoption of prosecution diversion programs
under 46-16-130.

Proponent’s Solution #3: Allowing the court to use information from a
pretrial risk assessment tool when determining release or detention
and eliminating the requirement judges report drug users to the
county attorney.
Section 8. Section 46-9-109, MCA, is amended to read:
"46-9-109. Release or detention hearing. (1) The release or detention of the
defendant must be determined immediately upon the defendant's initial appearance.
(2) In determining whether the defendant should be released or detained, the court
may use a validated pretrial risk assessment tool and shall take into account the
available information concerning:
(a) the nature and circumstances of the offense charged, including whether the
offense involved the use of force or violence;
(b) the weight of the evidence against the defendant;
***

Proponent’s solution #4:
46-9-203. Report to county attorney concerning drug users.
A city judge, judge of a municipal court, or justice of the peace shall
report immediately to the county attorney of the county in which the
judge's or justice's court is located any knowledge or information
acquired by the judge or justice in a trial of a cause or hearing before
the judge or justice that shows or tends to show that any person is a
Repealed
drug user or drug addict. If the person is under arrest or liberated on
bail at the time the knowledge or information is acquired, the person
may not be liberated, if under arrest, or the bail discharged by the
judge or justice of the peace until the report is made to the county
attorney.

HOUSE BILL NO. 168
INTRODUCED BY Z. BROWN, D. MORTENSEN,
N. SWANDAL
Provides opportunity for a one time “expungement” of
misdemeanor records, with some exceptions.
Effective Date: Oct. 1, 2017
Applicability: No language

Unless the interests of public safety demand otherwise, the district court shall
order the records expunged if:
• No other convictions for 5 years OR they are applying to military
• No pending charges
Section
1. Expungement
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The prosecution oﬃce that prosecuted the oﬀense for which expungement is being
requested must be notiﬁed of the request and be given an opportunity to respond and
argue against the expungement
Expungement may not be presumed if the person seeking expungement has one or more
convictions for assault under 45-5-201, partner or family member assault under 45-5-206,
stalking under 45-5-220, a violation of a protective order under 45-5-626, or driving under
the inﬂuence of alcohol or drugs under Title 61, chapter 8, part 4.

Section 1. Expungement of misdemeanor records -- petition to district court
-- criteria for expungement -- definitions. (1) (a) A person convicted of a
misdemeanor offense or offenses who has completed the terms of the sentence for
the misdemeanor offense or offenses may petition the district court for an order
requiring the expungement of all records of the arrest, investigation, and detention,
if any, and any court proceedings that may have been held in the case.
***
(8) For purposes of this section, the following deﬁnitions apply:
(a) "Expunge" or "expungement" means to permanently destroy, delete, or erase a
record of an oﬀense from the criminal history record information system maintained by
the department of justice in a manner that is appropriate for the record's physical or
electronic form.

MARSY’S LAW PROCEDURAL
UPDATE

HOUSE BILL NO. 600
INTRODUCED BY F. GARNER, B. BENNETT, R. COOK, S. LAVIN,
M. MACDONALD, D. SANDS, N. SWANDAL
A BILL FOR AN ACT ENTITLED: "AN ACT REVISING LAWS RELATED TO
VICTIMS' RIGHTS; PROVIDING FOR THE ENFORCEMENT OF VICTIMS'
RIGHTS; PROVIDING FOR A VICTIM'S RIGHTS CARD; PROVIDING A FEE
FOR THE FORM OF THE VICTIM'S RIGHTS CARD; PROVIDING FOR
RULEMAKING AUTHORITY TO THE DEPARTMENT OF CORRECTIONS FOR
RULES RELATED TO VICTIMS' RIGHTS; AMENDING SECTION 53-1-203,
MCA; AND PROVIDING AN EFFECTIVE DATE AND AN APPLICABILITY
DATE."

NEW SECTION. Section 1. Enforcement of victim's rights. (1) (a) A peace officer
shall make a reasonable attempt to give a victim's rights card to a person who is known
to be a victim of a crime. A victim who receives a victim's rights card and is given contact
information for a peace officer is presumed to have asserted the victim's rights provided
in Article II, section 36, of the Montana constitution.
(b) Any other victim, a victim's attorney, or a victim's legal representative who is
unknown to a peace officer or a prosecutor may assert and seek enforcement of the
rights provided in Article II, section 36, of the Montana constitution.
(c) The rights enumerated in Article II, section 36, of the Montana constitution may be
asserted or waived by the victim any time after victimization occurs.
(2) With regard to implementation of Article II, section 36, of the Montana constitution:
(a) "delinquency", "felony", and "misdemeanor" refer to offenses under Title 30, Title
41, Title 45, Title 49, and Title 52;
(b) "person" means an individual, a human being, or a natural person and also
includes a corporation, organization, or other legal entity;
(c) "proceeding" means a proceeding that is heard or that may be heard before a
judicial or other governmental agency or by an official authorized to take evidence under
oath, including any referee, hearings examiner, commissioner, or other person taking
testimony or a deposition in connection with the proceeding; and
(d) "victim's rights card" means a card, also known as a Marsy's card, that informs a
crime victim of the rights enumerated in Article II, section 36, of the Montana
constitution.

NEW SECTION. Section 2. Victim's rights card. The attorney general shall
develop a model form of the victim's rights card as provided in Article II, section 36, of
the Montana constitution. Each local law enforcement agency shall pay a fee of $25
to the department of justice to receive the requirements of the model form of the
victim's rights card. In addition to the requirements of the card and as provided in
Article II, section 36, of the Montana constitution, a local law enforcement agency
may provide additional information.
NEW SECTION. Section 3. Information sharing. (1) Article II, section 36(1)(e),
of the Montana constitution, does not prohibit the sharing of victim information:
(a) with a domestic violence shelter, crisis line, victim's services provider, or a
multidisciplinary team tasked with responding to issues of domestic and sexual
violence; or
(b) pursuant to a court order.
(2) A victim may request that the victim's information not be shared under
subsection (1)(a) with a domestic violence shelter, crisis line, victim's services
provider, or multidisciplinary team tasked with responding to issues of domestic and
sexual violence.

Section 4. Section 53-1-203, MCA, is amended to read:
"53-1-203. Powers and duties of department of corrections. (1) The
department of corrections shall:(a)
subject to subsection (6), adopt rules
necessary: (vi) to carry out the purposes of Article II, section 36, of the Montana
constitution;

SENATE BILL NO. 250
INTRODUCED BY N. SWANDAL
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
NEW SECTION. Section 1. Prosecutorial immunity. (1) A prosecutor
performing a judicial function is absolutely immune from a claim based on Article II,
section 36, of the Montana constitution.
(2) A prosecutor performing an administrative function or an investigatory function
has qualified immunity for a claim based on Article II, section 36, of the Montana
constitution.
(3) A law enforcement PUBLIC SAFETY officer has qualified immunity for a claim
based on Article II, section 36, of the Montana constitution.
(4) Local governments and the state of Montana are immune from a claim based
on Article II, section 36, of the Montana constitution.
(5) The provisions of Article II, section 36, of the Montana constitution have no
effect on the duty of the state of Montana or a local government to defend or
indemnify prosecutors and law enforcement PUBLIC SAFETY officers from a claim
based on Article II, section 36, of the Montana constitution.

SENATE BILL NO. 29
INTRODUCED BY D. SANDS
BY REQUEST OF THE LAW AND JUSTICE INTERIM COMMITTEE
Revising definition of “without consent” and “consent”
for Sexual Assault and Sexual Intercourse without Consent.
Creates new offense of Aggravated SIWoC.
Effective Date: Oct. 1, 2017
Applicability: Offenses committed on or after Oct. 1, 2017

Deﬁnitions of Consent

“Ordinary Meaning”
"45-5-501. Definitions. (1) (a) As used in 45-5-502, 45-5-503, and [section 1],
the term "consent" means words or overt actions indicating a freely given
agreement to have sexual intercourse or sexual contact and is further defined but
not limited by the following:
(i) an expression of lack of consent through words or conduct means there is
no consent or that consent has been withdrawn;
(ii) a current or previous dating or social or sexual relationship by itself or the
manner of dress of the person involved with the accused in the conduct at issue
does not constitute consent; and
(iii) lack of consent may be inferred based on all of the surrounding
circumstances and must be considered in determining whether a person gave
consent.

